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ITC^DeltaCom Communications Inc , a l a  1TC"I ItaCom, through its attorneys, 
l i l es  this nolicc o f e i , p r w  presentation. On March 5 .  2004, James Gilmore and 1, counsel to 
ITC"DcllaCoin, inet with Comniissioner Kevin Martin and his Legal Advisor, Daniel Gonzale7,, 
to d i r c ~ i s s  the petition filed by US LFC in CC Docket No 01-92. 

During the meeting, ITCADeltaCom urged the Commission to deny US LEC's 
petitioii and lo apply its ruling fully to the conduct i n  which US LEC has engaged. The CLEC 
Benchmark 01-der does not authorize US LEC or any othcr CLEC to use the benchmark rate for 
the transit rouliiit: of CMRS-originating traffic, and in facl the order and Its implcmenting rule 
cxpressly rcqiiire that the rate reflect all or ig i~~a t~ng  acccss functions FCC Rule hl.26(a)(5) 
reqtiircs the benchmark rate to cover "all applicoble fired and traffic-sensitive charges" 
(emphasis supplied) The Commission constructed this rule based on input from the CLEC 
iiiduslry I n  particular, thc Association ol'1.ocal 'l'elccommunications Services ("ALTS") 
pi'oposcd ii benchmark rate that usould "incfttdc a// 5 witching atid transport components. " See 
<'ommcnts o f  ALTS, filed .)an 1 1 .  2001, CC Docket Nos. 96-262 & 97-146, at p 5 (emphasis 
supplied) Hciicc, [he benchmark rate may be used only if the CLEC actually performs all o f  the 
fiiiictions that are covered by the ratc. It has nevcr beeti lawful for US LEC or any other CLEC 
t o  tibe Ihe FC('-eatahlished benchmark rare for t l ic transit rout~ng of CMRS-originating long 
distance traffic I he partics also discussed that LIS LEC's practices are contrary to the 
( ominission'~ ruling in  S p / n r  PC,S, I7 F K  Rcd I3 I92 (2002), that CMRS carriers may not 
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inipvsecl lair fl'ed access charges on interexchange carriers cxccpt pursuant to a valid contract 
\L ilh such interexchange carricrs 

ITC"1kltaCoiii pointcd out that the Coinmission previously ruled in AT&T 
( ' w p o r u i r m  i Brrst/ress Tclcwtri. , 1 h FCC Rcd 123 12 (2001), that i t  was unlawful Tor a 
C L  E(' to chargc iiii cxcessi\.e interstate iicccss rate In that case, the Commission held that a 
C'I.tJC''s interstate iicccss charge \\;is unltist and unreasonable 111 violation of section 201(b), 
relyiiis in  pal-I (at '14 42, 47) on the CLIX 's  practice of  sharing access revenues with i t s  
custoiiicrs its hcing evidence that thc access rate was excessive Significantly, the Commission 
appliccl tha t  ruling on a fiilly rctroaclive hasis dating back to 1998 without relying on any agency 
decision nolifyiiig the CLEC that its irate might be unlawful Further, the fact that some 
iiiteretchaiigc carriri-s may l i i ive paid the ('LCC'a excessivc access rate did not insulate the rate 
l'ioiii ful l  scruliny under thc standartis iii section 201(b) I n  this case. US LEC's abusive access 
charye practicc, which also invol\.cs the sharing of access revenues with its customer, is an 
unjust and tiiiieasonable practicc i n  L iolatioii of section 20I(b), and the Commission's ruling 
4iould apply. as in the BT1 decision, on u fu l ly  retroactivc basis to US LEC's activities 

I 1'C"LkltaCom noted tha t  i t  is the Commission's well-established practice over 
inaiiy >ears and i n  numerous cases 10 apply any ruling that a rate or practice I S  unjust and 
uiircasonable i n  violation of section 201(b) on a fully retroactive basis to the case at hand. The 
Cnniinission often has issued such rulings in responsc to formal complaints filed pursuant to 
scction 208 E g  , Glohnl N A P S .  I i rr '  I' I.'c,r-izon ('oninr~iirica/rons, 17 FCC Rcd 4031 (2002) 
( I  LEC intei'connectiori practice), AT& T Couporutrorr i~ Rustrress Teleconr, hrc , 16 FCC Rcd 
I23  I 2  (2001 ) (excessive CLEC access charge), Torid ;re/econinizinlcallo,~s Servzces, Inc. v 
4 T& 7-  ('orportr/ron, I6 FCC Rcd 5726 (2001) (sham schcme to inflate access revenues), 
R U / I / J O I I ~  frogu~rn7rmng Holdrrrgs. fur I '  He//  A// i in//c-New Jersev. Inc , 15 FCC Rcd 11 754 
(2000) (denial o f  access to vidco dialtone system), Ihr People 'i ,Velwurk Incorporaled v 
,4/7rer/r,ui~ Tc.lep/wnc trnd Tdeg/-(iph Cotnptini~, I2 FCC Rcd 2 108 I ( 1  997) (backbilling beyond 
I20 days) As thc Court of Appcals has noted. "insofar as Section 208 authoriz,es the award of 
damages or other remedica. i t  1'1 alfiays 'rclroactive' in  its application in that it will always be 
changing the economic conscquences oi'a carrier's prior conduct '. Glohul NAPS, Inc v FCC', 
217 F 3d 252. 259 (D.C Cir 2001) A carrier i s  always on notice that Its ratcs and practices will 
hejtidged according to the standards laid out by Congress i n  sections 201(b) and 202(a). 

Thcrc is no principlctl basis Tor limiting the practice o r  applying rulings to the 
case at hand to section 208 complaint proceedings, and in fact the Commission has adhcred to 
this prxticc in response to petitions for dcclnratory rulings E g ,  H1rntneln7un v MCI 
['orrri1ii/r1i(,t//ro11,~ C ' O , - ~ O P Y I / ~ O ~ J .  17 F K  Rcd 5504 (2002) (directory assistance practices), In  ihr 
l h / / ~ /  o/ -1 T&T' \  Pi-iva~c- P L I J ~ / K J ~ Z C  ('ornnri,nion Plan, 3 FCC Rcd 5834 (1992) (bundling of 0 t 
and I ! scrviccs) 
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It  hcars cmpliasis that the Commission, like courts, will apply a ruling on a 
prospectivc basis only wl ic i i  the ruling represents a '-shift from a clear prior policy .' See 
LV//LIUHI,\ N o ~ w u /  (;u,> ('0 v FERC'. 3 f 3d 1544, I S 5 4  (D C Cir 1993), w e  cilAo Terinessee Gar 
Pipe/ i / i c  C'o I '  FER('. 606 I; Zd 1094, I I 15-16 (D C Cir. 1979) (retroactive application is 
inipemiissihle only i r t h e  agriicy changes an explicit past policy) Even if the prior policy was 
ninbiguou\. t l ic Conimissioi i~s practice is to apply a subsequent clarification on a fully 
retroacti\e basis to tlic coiiducl at hand aSw Glohul YAPS, Inc v Verizo/z Conzmutiiculions. 17 
F'C'C Rcd 403 1.11 I O  (2002) (declaring Veri/on interconnection practice to be i n  violation of  
section 201(b) c ~ c n  though consent decree obligation was "ambiguous"). In this case, there is no 
--clear prior policy" iii favor of 1JS 1,I:C"s routing and compensation practice - indeed, US LEC 
l ias not citcd any ciisc i n  which the Commission has cvcn arguably authorized or approved this 
praclicc ~~ and hcncc the Commission's ruling must he applied on a fully retroactive basis as a 
iiiiittcr of law and longcstablishcd C'oniiinission practice 

A fc\r pailics ha\,c suggested in thc most general terms that some CLECs and 
( 'MRS can-iers may have engaged iii this practice on a sub rosu basis prior to the filing of US 
I .I'C's petillon. None o f  these parlics has identified any details of these arrangements, much less 
submitted copies ofthem, on the record iii this proceeding As such, these opaque statements 
inl ist be discarded as unsupported and self-serving Further, 1TC"DeltaCom was not aware of 
any such routing and billing practices prior to the discovery o fUS LEC's scam in 2002 If 
ITCADeltaCoiin paid C'LEC invoices containing access charges for wireless-origiiiatii~g traffic, i t  

did not knowingly do so, and would have paid such charges only because the CLEC (as i t  has 
hccn tlocumcntcd thal US LEC did) affirmatively concealed the wireless-originating nature of 
the traffic or disguised its role in transmitting the wireless calls. When 1TC"DeltaCom learned 
that LIS LEC was invoicing it for CMRS-<)riginatiiig "8YY" calls, lTCADeltaCom iinmediately 
tlisptitcd the practice and ccascd paying such charges It bears eniphasis that the Commission 
prcviously looked into a rclatcd issuc in CC Dockct No 95-185, and no party informed the 
Comiiiissioii of any  sLicli practices 
tlctennination, based on the record in  that proceeding, that CMRS carriers recovered their access 
costs from end users. not irciin intcrcuchange carriers The Commission stated: '.Until 1998, 
when Sprint PCS first approached AT&T and other lXCs about payment for terminating access 
sei'vice, all CMRS camcrs rccovcrcd the cost of temiinating long distance calls from their cnd 
tiseri. and not fiom interexchangc carriers." S/irint PCS, 17 FCC Rcd 131 92, 13199 (2002). 

pr'icticc had bcconic a tacit industry iiorni 

In the Sprinr t'C:S decision, the Commission made a 

That holding repudiates any  suggestion that this typc of abusive routing and compensation 

ITC^t>eltaConi does not havc the ability as a technical matter to selectively refuse 
" X Y Y  traflic ilcliicrcd to i t  by LIS I>EC at the ILEC's access tandem, and that 1TC"DcltaCom 
has disputed iiiinierous inwiccs sent by US LEC for the transit routing o f  CMRS-originating 
"XYY" traffic since mid-2002 Such invoices now total inore than $3 inillion The 
( 'ominissicin's ruling should not deliberakly 01- inadberlently give US 1 .K '  any opcnings to 
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iinitiale 01 prosecute a liiigation strategy tigainst interexchange carriers in  an efforl to collect such 
t inlawfi i l  charges 

I z t l y ,  ITPDeltaCoiri wishes to stress that the current posture o f  this proceeding 
does not pcl-inir the Comniissioii 10 i~siic a decision \\liereby i t  determines that US 1,EC.s 
practice w;is l aw fill under prc-cxisting laws and policies yet will bc proscribed on a going- 
formard hasis This approach \vo~iId einhody the adoption o r a  new mlc by the Commission, 
\vhich req~iii-cs a notice-and-comment rulemaking proceeding under Section 553(b) of the 
Adniinislralibc Procedure Act See S/wiiit Co/poniiron v FC'C, 315 F 3d 369 (D  C Cir 2003) 
hi I h a ~  ciibe. thc C'ourl noted tliut -new rules that work substanrive changes in prior regulations 
ale S L I b J K I  t o  thc APA's  procedurcs .. 31 5 F 3d al 374 US L K ' s  petition for a declaratory 
ruling, and the Public Notice issued hy  the Commission, do not satisfy applicable APA 
requiireiiienls Olcourse, the Commission need not concern i tse l f  with this issue if it finds, as the 
recoitl d i o \ \ s .  t h ~ t  I IS LEC''s practice uiis contrary to existing Coinniission precedent as well as 
tlic ~) i~~ i I i i b i t i on  against unjust and unreasonable practiccs and rates in section 201(h) 

Please contact nie at  (202) 955-0676 i f  you lniivc any questions regarding this 
ti ling 

Sincerely, 

RobcrtJ Aamoth " 

CC Kc~i i i  :Mart in  (via einail) 
Daniel Gonrale7, (via email) 
Christopher Libertelli (via  email) 
Mat l l ie~  Brill (via cmai l )  
Scott Bcrgnaiin (v ia  email) 
Iess ic i~  Roscnworccl ( \ la  email) 
Victoria Schlcsmger (via eniail) 
Gregory Vadas (via cniail) 
Q~iales International ( b i a  m a i l )  


